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Abstract

The purpose of this paper is to address tort liability issues for therapeutic recreation (TR) 
programs based upon legal elements already identified in extracurricular activities and athletics 
within the public schools. Using examples from case law, TR professionals should consider three 
important legal issues when designing and supervising recreational activities in their program: (a) 
when supervising individuals with disabilities in recreational activities, what are TR professionals 
expected to know, (b) what is the duty of the TR professional concerning supervision standards, 
and (c) what are the TR professional’s responsibilities for equipment and facilities being utilized? 
Answers to these questions provide a foundation for the development of guidelines for TR pro-
grams to reduce exposure to liability suits. Understanding the potential for legal problems, and 
ways to provide quality and safe programs, may increase the availability of TR programs in com-
munity settings by reducing risks and concerns regarding liability.

kEYwoRds:  Tort liability, therapeutic recreation, schools, negligence, risk management

TherapeuTic recreaTion Journal  Vol. XLII, No. 3, 161–169, 2008



164 TorT liabiliTy consideraTions for TherapeuTic recreaTion professionals 

Tort law in sports and physical education 
has become a very important area of interest 
and concern in public education. This interest 
and concern is due to increasing rates of partic-
ipation and injury, a growing tendency to view 
programs as revenue generating businesses, a 
society relying more on a judicial system for 
resolution of disputes, and legal precedent that 
establishes recovery for damage and/or injury 
(Wong, 1994). Injuries are the primary source 
of liability issues and the legal system becomes 
the arena in which these issues are scrutinized. 
The courts have recognized that the tradi-
tional view of injury as a natural outgrowth of 
the competitive and/or the physical nature of 
sports and physical activity is no longer valid. 
Recent court decisions reflect a view that, when 
gross recklessness or intentional attacks falling 
outside the established rules or accepted proce-
dures are involved, liability becomes an issue 
(Wong).  

These factors, when operating within a 
school system, are especially problematic for 
persons with disabilities. A student’s disability 
can increase the likelihood of injury and, there-
fore, the potential for a law suit. This is espe-
cially a concern when considering  that many 
education professionals lack adequate knowl-
edge related to the nature of disabilities, espe-
cially within the context of sport and physical 
activity. However, this lack of knowledge is no 
justification for failure to provide a meaningful 
education in the most integrated setting. The 
problem is compounded by the fact that per-
sons with disabilities are very much in need of 
physical activity and exercise, but their needs 
and abilities are sometimes incompatible with 
traditional educational approaches, particularly 
in regard to physical education.

 Therapeutic recreation (TR) programs of-
fer a solution to this challenge for two reasons. 
First, TR professionals are knowledgeable 
about the nature of disabilities and how they 
might interact with physical activities. Second, 
TR professionals are capable of providing al-
ternatives in curriculum that may better suit the 
student’s needs. For example, TR programs of-
ten employ recreational activities such as hik-
ing, climbing, and mountain biking. Utilizing 
such activities can provide more opportunities 
for individuals with disabilities to discover 
ways for successful participation. These op-
portunities for success can reduce expectations 

for failure that often exist within traditional ac-
tivity settings and can also be psychologically 
empowering. Unfortunately, activities of this 
type are often outside of the comfort zone of 
school administrators, as they are perceived as 
an unmanageable risk. 

The influence of the American’s with 
Disabilities Act and alternative education pro-
grams has already led to increases in TR pro-
gramming in public schools, community-based 
recreation programs, non-profit organizations, 
and commercial enterprises. The acceptance 
of TR programs as a necessary component of 
treatment for people with disabilities continues 
to grow despite financial concerns and the fear 
of legal liability (White, 1995). Still, it is criti-
cal that TR professionals are knowledgeable of 
legal obligations and pitfalls related to school-
based programs. Failure to recognize such fac-
tors is not only a threat to participants, but has 
the potential to significantly slow any further 
progress in TR programming within the public 
schools. 

The purpose of this paper, therefore, is 
to address the primary liability considerations 
inherent to TR programs. TR programs often 
include activities similar to those practiced 
in sport programs and physical education. In 
these settings, most concerns tend to revolve 
around injury. Tort law in public school sports 
and physical education programs can be used 
to identify important legal points relevant to 
TR programs. Tort issues of professional duty, 
respondeat superior, sovereign immunity, as-
sumption of risk, contributory negligence, and 
exculpatory agreements that arise in the public 
education setting correlate with legal concerns 
about TR programs; therefore, these points are 
systematically explored in this paper.

Professional duty
Professional educators have a duty to ex-

ercise reasonable care to not injure students and 
to protect them from being injured (Fischer, 
Schimmel, & Kelly, 1995; Larry v. Commer-
cial Union Ins. Co., 1979). This duty applies 
to all individuals who have a responsibility to 
guide and teach those who are assigned to their 
care or seek their expertise. This duty extends 
directly to TR professionals who have academ-
ic and experiential training, professional certi-
fication, and, for some states (e.g., Utah), state 
licensure. These official recognitions imply ex-
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pertise and a concomitant professional level of 
duty. From a legal perspective, TR profession-
als must also be involved in continuing educa-
tion programs in order to stay current in the 
provision of services. These are requirements 
for maintaining state licensure and professional 
certification (e.g., NCTRC) and, therefore, im-
ply a higher level of competency and care than 
in recreation programs provided by general 
recreation professionals. The legal standard 
suggests a TR professional can be held liable 
for damages to an individual who has been in-
jured if, and only if:

1. The professional had a duty to be careful 
to not injure the student/client and protect 
the student/client from being injured.

2. The professional failed to use reasonable 
care.

3. The professional’s carelessness caused 
the injury.

4. The client sustained provable damages 
(Fischer et al.).
Points #1 and #4, from the preceding list, 

are usually easily proven, but the more difficult 
questions for legal consideration are points #2 
and #3. 

Fischer defines reasonable care as “the 
degree of care that a teacher of ordinary pru-
dence would have used under the circumstanc-
es” (Fischer et al., 1995, p. 32). The “circum-
stances” include the student’s age and maturity, 
the experience of the student, and the extent of 
danger involved (Fischer et al.). Courts consid-
er these circumstances to determine the degree 
of duty. These circumstances are important be-
cause TR programs usually involve individuals 
with disabilities, whose age, level of maturity, 
and life experience would require a higher de-
gree of duty from the TR program provider. 
The Supreme Court of Minnesota stated this 
dictum in a case concerning a teacher held 
negligent in her professional duty to a young 
student: “Children have a known proclivity to 
act impulsively without thought of the possi-
bilities of danger, therefore the mere presence 
of the hand of authority, let alone the teaching 
of skills and knowledge, normally is effective 
to curb this youthful exuberance and to protect 
the children against their own folly” (Sheehan 
v. St Peter’s Catholic School, 1971). This dic-
tum implies that a supervisor will legally be 

expected to exercise reasonable care in consid-
eration of the circumstances usually associated 
with TR programs.

Another circumstance found in many TR 
programs that may necessitate a higher degree 
of duty is the outdoor environment and chal-
lenge activities that are often used by recreation 
therapists. Climbing walls, rappelling, and 
other “adventure activities” often have higher 
perceived and actual risks than those found in 
the relatively safe confines of traditional school 
settings. The danger of injury or even death 
is substantially increased in such activities 
(Hronek & Spengler, 1997). According to case 
law, “When risk of death or injury to a child is 
balanced against the burden of duty sought to 
be imposed …, the scales tip overwhelming in 
favor of duty” (Eisel v. Board of Education of 
Montgomery County, 1991).

 Therefore, when TR programs focus their 
activities in outdoor settings, where there is an 
increased probability of injury or death, the TR 
professional can expect the court to impose 
a higher duty of care. In (Toller v. Plainfield 
School District 202, 1991), the judgment of 
the court stated that this high standard of duty 
must, at least, include the following three pro-
visions:

1. Careful instruction.

2. Clear warnings.

3. Close supervision.
Another reason a high degree of duty is 

expected from TR professionals is related to 
the fact that clients in TR programs are con-
sidered invitees, or business visitors, of an 
educational institution, community program, 
non-profit organization, or commercial enter-
prise (Schwartz, Kelly, & Partlett, 2000). Since 
participants in TR programs are considered in-
vitees, the following is expected as part of the 
professional duty consideration:

1. Keeping the premises and equipment used 
in safe repair (e.g., monitoring the wear 
and life of climbing ropes, the proper 
functioning of personal flotation devices, 
the proper functioning of brakes on bicy-
cles).

2. Inspecting the premises and equipment 
used to discover hidden hazards or de-
fects (e.g., making sure initiative and 
ropes course equipment is maintained and 
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inspected and outdoor areas are free of 
known hazards).

3. Removing known hazards and defects or 
warning of known hazards (e.g., replacing 
or repairing worn equipment; note that the 
warning requirement does not apply to de-
fects). 

4. Anticipating foreseeable uses and activi-
ties by the invitee and taking reasonable 
precautions to protect the invitee from 
foreseeable dangers (Hronek & Spengler, 
1997).
These additional considerations place a 

TR professional under a duty of increased vigi-
lance and foresight because the failure to per-
form these responsibilities can result in more 
serious consequences than the consequences 
found in the traditional school or community 
recreation settings. 

Like coaches and physical education 
teachers, TR professionals must realize that 
as individuals, they are always responsible for 
any intentional torts or acts of negligence they 
commit. Therefore, the professional duty of TR 
professionals is, at least, the same standard of 
professional duty expected of athletic coaches 
and physical education instructors. It is likely, 
however, that TR professionals will be held to a 
higher standard as a result of specialized licen-
sure and certification.

Respondeat superior 
School districts, due to their financial po-

tential, can and usually do become defendants 
to tort liability actions. When the action of a 
school district’s employee is on trial and the 
district is a co-defendant in that trial, the legal 
principles of respondeat superior will apply. 
Respondeat superior is a theory of liability that 
holds an employer liable for the actions of its 
employees. In jurisdictions that recognize the 
tort liability of school districts, the district is 
legally responsible for exercising, at least, that 
same degree of care that the professional edu-
cator is held to (Arnold, 1983). Therefore, the 
school district can be held liable for the actions 
of its employees. Businesses, such as hospitals, 
wilderness therapy programs, and recreation 
centers, that hire staff to run TR programs may 
also find themselves in similar liability situa-
tions.

sovereign Immunity
Black’s Law Dictionary (Garner, 2000) 

defines sovereign immunity as “a govern-
ment’s immunity from being sued in its own 
courts without its consent or a state’s immunity 
from being sued in federal court by the state’s 
own citizens” (p. 601). It has been consistent-
ly held that agencies such as a public school, 
state-run hospital, and municipality youth cen-
ters, are merely instrumentalities of the state, 
assisting the government to fulfill its respon-
sibility to provide for the people. The public 
funds raised for these specific educational, 
caring, therapeutic, or recreational services 
for the people are not meant to be diverted for 
other purposes. Therefore, these agencies are 
sovereign and cannot be held liable without 
their consent (Northcraft & Willmes, 1997). 
The scope for such immunity varies from state 
to state. Statute, judicial decision, or constitu-
tional provision can abrogate this immunity. A 
governmental agency that is considering the 
liability issues of a TR program should know 
of its state’s statutes and the applicable statutes 
concerning the availability and circumstances 
in which sovereign immunity apply. 

The courts are likely to waive this immu-
nity if it is determined that the conduct in ques-
tion is considered to be gross negligence or 
willful and wanton negligence, limiting the le-
gal defense of sovereign immunity to ordinary 
negligence (Schaefer & McGlone, 2006). It is 
imperative that TR professionals know the dif-
ferences between the three types of negligence. 
Ordinary negligence is “the failure to act with 
reasonable care and lack of ordinary diligence” 
(van der Smissen, 2007, p. 38). Gross neg-
ligence is “an intentional failure to perform 
a duty in reckless disregard of the safety and 
property of others. It is an act of omission or 
commission of an aggravated nature as distin-
guished from a mere failure to exercise ordi-
nary care” (Hronek, Spengler, & Baker, 2007, 
p. 38). Four elements are usually considered 
by the court to determine if the level of gross 
negligence has been reached, but it is not nec-
essary that all four be proven in the scrutinized 
situation:

1. An intentional act or intentional failure to 
perform a duty, but not conscious intent to 
harm,
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2. An awareness that the conduct will cre-
ate a risk of harm to another, although the 
extent may not be appreciated,

3. Knowledge of acts that should have given 
appreciation of the extent of the risk of 
harm,

4. The creation of a risk of harm that is ex-
treme and outrageous, as measured by the 
probability of risk of harm and the sever-
ity of the harm that might result (van der 
Smissen, p. 39).
Willful and wanton negligence is “an act 

of unreasonable character in disregard of a risk 
known to the person. It is usually accompanied 
by a conscious indifference to the consequenc-
es” (Hronek, 1997 et al.). These distinctions 
between the three types of negligence can be 
very subjective and, depending on the facts of 
a particular case, are usually left to the interpre-
tation of the jury or the judge.

Even if sovereign immunity is a viable 
defense for a governmental agency that incor-
porates a TR program, administrators should 
be aware that sovereign immunity is generally 
available as a defense for the agency’s discre-
tionary acts but is not applicable to its minis-
terial acts. The distinction is in the fact that 
discretionary acts are related to the formulation 
of policy while ministerial acts involve the im-
plementation of such policy decisions (North-
craft & Willmes, 1997). This distinction is not 
always clear, as illustrated in Truelove v. Wil-
son (1981), in which a student was killed when 
a metal soccer goalpost fell on her. The court 
ruled that all acts or omissions surrounding the 
installation of the goal post were discretionary 
and, therefore, the school district was immune 
from the alleged liability. This case points out 
that the distinction must be scrutinized in each 
individual case in question.

Sovereign immunity can also depend on 
whether the agency was engaged in a sovereign 
or proprietary function. A TR program and its 
activities, which are authorized by the govern-
mental agency, would be a sovereign function. 
If the program or its activity was primarily for 
financial profit, then it would be a proprietary 
function. Sovereign immunity would apply for 
the former but not for the latter. With respect 
to physical education and athletic programs in 
a school district, and therefore TR programs, 
courts have held that a sufficient relationship to 

educational purposes exists to support the find-
ing that the school is performing a sovereign 
function (Northcraft & Willmes, 1997).

It should be noted that sovereign immuni-
ty, in some jurisdictions, can be waived by the 
school district’s purchase of liability insurance 
or to school districts that self-insure (North-
craft & Willmes, 1997). Usually, the immunity 
is waived for only that which the insurance 
policy covers. Minimum level liability cover-
age is determined by individual states and can 
vary from $300,000 annual aggregate to over 
$2,000,000 (White, 1995). 

The courts can view the conditions of sov-
ereign immunity very subjectively. To illustrate 
this point, two cases involving the question of 
application of sovereign immunity may be con-
sidered. In Singer v. School District of Phila-
delphia (1986), a gymnast fell from a vault-
ing horse, missed the mat, and landed on the 
hardwood gymnasium floor. The gymnast was 
injured. The court held that the school district 
failed to provide a safe landing area, constitut-
ing a defect in the landing area, and, therefore, 
was not immune from liability. In comparison, 
McCloskey v. Abington School District (1988) 
is a case in which a gymnast fell off the rings, 
missed the mat, and landed on the hardwood 
gymnasium floor. This gymnast also sustained 
injuries. The court ruled that the school district 
was immune from liability because the stu-
dent’s injury was caused by the student’s own 
misuse of the gymnastics equipment and not 
from any defect in the equipment or the gym-
nasium floor.

State-run TR programs (e.g. TR programs 
in a state hospital) may benefit from sovereign 
immunity; however, private TR organizations, 
subcontracted by government agencies (e.g. 
residential treatment centers and community-
based programs), may not benefit from such 
a defense. Whether a subcontracted TR orga-
nization can benefit from sovereign immunity 
depends on how much control the sovereign 
agency exercises over the subcontracted TR 
program. The more control the sovereign 
agency exercises, the more likely the court will 
find that sovereign immunity can apply as a 
defense.

assumption of Risk
Assumption of risk is based on the legal 

theory that people who know and appreciate 
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the danger involved in an activity and volun-
tarily engage in it, willingly expose themselves 
to certain predictable risks (Schwartz et al., 
2000). The application of this theory, as a line 
of defense, lies on two important questions: (a) 
was the injured individual voluntarily engaging 
in the activity and (b) was the risk that resulted 
in the injury predictable? As previously noted, 
the judicial system and society have changed 
their view concerning the risks taken in sports 
and physical activity. Traditionally, the assump-
tion of risk defense was a valid defense since 
the view taken was based upon the notion that 
all engaged in sports and/or physical activities 
should recognize that injuries were just a natu-
ral and possible outgrowth of the activity itself 
(Wong, 1994). That conception has changed 
because courts now recognize that certain risks 
are borne unnaturally due to reckless behavior 
and behavior that falls outside the recognized 
rules of conduct. This means that the assump-
tion of risk defense is tenuous if there is not 
clear evidence that the risk was predictable and 
the injured individual voluntarily participated 
in the activity, knowing the predictable risks 
involved. The courts take into account the ex-
perience of the individual, the information the 
individual has about the particular activity, and 
the individual’s level of appreciation for the 
risks involved to determine if assumption of 
risk applies.

In a TR program, the assumption of risk 
defense would be difficult to prove because the 
individual, who is injured, is usually vulner-
able due to age, illness, or disability. He or she 
may perform the activity under direct duress 
(from the recreational therapist) or indirect du-
ress (from peers or guardians) and, most likely, 
will lack an appreciation for the risks involved. 
Therefore, it is critical that the TR professional 
performs his or her professional duty diligently 
and ensures that the participant receives appro-
priate instruction to compensate for his or her 
lack of experience and/or ability. TR profes-
sionals should provide clear warnings to instill 
an appreciation for the risks involved and pro-
vide alternatives to create a voluntary response 
from the participant (Foster v. Houston Gen-
eral Ins. Co., 1981).

Contributory Negligence
As a legal matter to consider, but not one 

to be relied on, showing contributory negli-

gence on the part of the plaintiff can be used 
as a defense. Contributory negligence is neg-
ligence on the part of the plaintiff that joins, 
simultaneously or subsequently, with the neg-
ligence of the defendant. This does not negate 
the negligence of the defendant but is a factor 
in determining on whom to place the respon-
sibility of the injury and how much responsi-
bility should be apportioned to each party. In 
some states, a finding that the plaintiff was con-
tributorily negligent precludes any recovery. In 
other states, a finding that the plaintiff was 50% 
or more contributorily negligent precludes re-
covery. Otherwise, the percentage of contribu-
torily negligence determines the percentage of 
recovery (Schwartz et al., 2000). 

Again, the courts will look at contribu-
tory negligence in light of the plaintiff’s age, 
intelligence, and experience (Northcraft & 
Willmes, 1997). Different jurisdictions have 
different rules or evidentiary presumptions 
regarding whether a child of a particular age 
may be capable of contributory negligence. In 
some jurisdictions, a youth under the age of 
18 years cannot be held at the same standards 
that an adult would be held to for determining 
contributory negligence. Some jurisdictions 
consider that a prima facie presumption exists 
for students between the ages of 7 and 14 that 
they are incapable of contributory negligence 
(Schwartz et al., 2000). Disability and illness 
may be considered in a similar light to age 
when making judicial decisions.

Because public schools and TR programs 
deal with students in varying age brackets, but 
all within the age limits mentioned above, TR 
professionals should consult their respective 
statutes and case law to determine the appli-
cability of contributory negligence as a legal 
defense. Contributory negligence will not be 
a valid defense if the professional duty is not 
fulfilled.

Exculpatory agreements
Waivers and releases do not prevent liabil-

ity suits. Courts tend to look at these agreements 
unfavorably and have held waivers as void and 
unenforceable on public policy grounds to the 
extent that exculpatory agreements purport to 
release educators and school districts of their 
duty of care (Northcraft & Willmes, 1997). In 
Wagenblast v. Odessa School District (1988), 
the Washington Supreme Court held that ath-
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letics are “part and parcel” of the educational 
program and therefore exculpatory agreements 
do not absolve a school district from the liabil-
ity of sports. This would be also true for TR 
programs that utilize recreational activities, 
particularly in light of the age and maturity of 
the clients served in TR settings. To assume 
that exculpatory agreements address liable re-
sponsibilities, especially on behalf of minors, 
would be erroneous. 

Just as sovereign immunity may not be 
enforceable for gross or willful and wanton 
negligence, the courts have also applied the 
same rationale to the enforcement of exculpa-
tory agreements (Kozlowski, 2007). The en-
forcement of exculpatory agreements, in recre-
ational settings “has been analyzed as a method 
of serving the public interest by preserving the 
availability of such activities” (City of Santa 
Barbara v. Superior Court of Santa Barbara 
County, 2006). In this particular case, a young 
girl, who suffered from cerebral palsy, epilep-
sy, and other disabilities, was participating in 
an adventure youth camp in which swimming 
and diving were a part of the recreational camp 
activities. Her mother signed a release form of 
all claims against the host city of this program 
and its employees. The young girl drowned 
when the special education aide was distracted 
for a short period of time and did not notice 
the girl going under water and not floating back 
up. The appeals court found that the release 
form, signed by the mother, was valid and en-
forceable as to ordinary negligence “because 
the city had a legitimate interest in conducting 
the camp without inordinate risk of liability” 
(Kozlowski, 2007, p. 32). Thus, courts have de-
termined that such agreements are enforceable 
for ordinary negligence to preserve the public 
interest but holds organizations responsible for 
gross negligence.

Another legal reason for waivers and re-
leases being unenforceable is the fact that par-
ents cannot release or waive their child’s right 
to expect a standard of care that is reasonable. 
Minors are unable to make contracts and there-
fore releases and waivers signed by a minor 
or by their parents on their behalf are invalid 
(Hronek & Spengler, 1997).  

The best exculpatory agreement to limit 
liability for minors or people under the author-
ity of a guardian is the agreement to participate 
(Hronek & Spengler, 1997). This document 

must be specific to discuss the risks and dangers 
involved in the activity in question. It should 
also include the rules of conduct required for 
the safety and organization of the specific ac-
tivity. This document only verifies the fact that 
the minor’s or participant’s parents/guardians 
understand the danger involved in the specific 
activity, know what is expected of their child to 
maintain a safe activity, and agree to let their 
child participate in the specific activity. Be-
cause liability actions usually emanate from 
parents on behalf of their children, this agree-
ment can curtail such actions from the parents.  
But this agreement does not prevent the minor 
from filing a liability action.

Waivers and releases are invalid if:
1. A minor signs them.

2. They are signed on behalf of minors by 
parents.

3. They are not specific.

4. They waive rights contrary to public policy 
(Hronek & Spengler).

Implications and Recommendations
The legal considerations for tort liabil-

ity in extracurricular and physical education 
activities have many similarities to legal con-
siderations for TR programs. TR programs can 
have the stigma of being inherently high risk, 
and therefore be subject to many, if not all, of 
the legal considerations outlined in this paper. 
The dearth of judicial decisions directly involv-
ing TR programs leaves some question regard-
ing liability issues. This review of the wealth of 
legal precedent in the public education liability 
literature raises three questions that TR profes-
sionals must address: (a) what are TR profes-
sionals expected to know, (b) what is the TR 
professional’s duty concerning supervision, 
and (c) what are the TR professional’s respon-
sibilities for equipment and facilities used? The 
legal precedent and public policy derived from 
education law provides a sound foundation for 
guidelining TR services.

What are TR professionals expected to 
know? First, participants should be appropri-
ately grouped in a TR program based on cog-
nitive functioning/age, skill level, physical 
stature, and performance ability (or disability). 
The courts have made distinctions between the 
age of the individuals involved and the expecta-
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tions of reasonable and prudent behavior in the 
supervision of clients. An example of such dis-
tinctions is the Rule of Sevens. When a minor 
is under the age of 7, the minor is considered 
by the court to have no capacity to consent; 
when the minor is between the ages of 7 and 14 
years, there is a rebuttable presumption in favor 
of no capacity; and when the minor is between 
the ages of 14 and 18 years there is rebuttable 
presumption in the favor of capacity (Miller ex 
rel. Miller v. Dacus, 2007). Similar distinctions 
exist for skill level, physical stature, and per-
formance ability (Hronek et al., 2007). 

Second, TR activities should be selected 
wisely in order to maintain the duty to prevent 
clients from being injured. The appropriate ap-
plication of principles of assessment, theory-
based program planning (including activity 
analysis), implementation, and evaluation is a 
fundamental expectation for certification and 
licensure in TR. Certification and licensure 
guidelines will be used in injury cases as a 
standard of care. Consequently, assessing cli-
ents’ cognitive, social, emotional, and physical 
functioning and conducting activity analyses 
are critical to ensure proper modifications or 
adaptations of recreational activities to protect 
clients from injury. Beyond the legal implica-
tions, we have an ethical obligation to provide 
the highest level of care possible. This is espe-
cially true for TR professionals who often work 
with vulnerable individuals. 

Third, TR professionals need to know the 
kind of clients they are serving. In legal terms, 
this means you should be familiar with the fit-
ness and prowess of the clients involved in your 
programs. This familiarity is necessary to fulfill 
the previous two expectations and is a result of 
appropriate assessment procedures. 

In addition to these three expectations, 
TR professionals are required to warn partici-
pants of the risks associated with engaging in 
prescribed recreational activities. Clear warn-
ing of all probable risks is critical. Develop-
ment of a risk management plan is a method 
for identifying the probable risks associated 
with recreational activities (Ammon & Brown, 
2007). Risk management theory is a system-
atic method of identifying the severity and fre-
quency of probable risks. TR programs should 
have a written policy that outlines procedures 
for dealing with identified probable risks. It 
is important to distinguish between probable 

risks and possible risks. In the context of many 
recreational activities, it is probable that a cli-
ent will experience shortness of breath, mus-
cle soreness, and fatigue. Yet, even though it 
is possible that the same client may  suffer an 
exercise induced brain aneurysm, it is not prob-
able. It is not necessary to identify all possible 
risks because the number of possible risks is 
nearly infinite. Once identified, waivers and re-
leases can be used to communicate the risks to 
the clients and allow clients the opportunity to 
acknowledge the risks. 

What is the TR professional’s duty con-
cerning supervision? The duty of supervision 
begins with providing careful oversight of TR 
activities. Based on legal precedent, one such 
duty requires TR professionals to remain in 
their supervisory post except in emergency 
situations. A second duty is to employ staff 
with the qualifications and experience to rec-
ognize the level of supervision necessary to 
adequately manage risks. This is another area 
where a risk management plan, with written 
policies and procedures, can assist in formulat-
ing clear guidelines for TR programs. Such a 
plan provides documentation of the standards 
for supervision. 

What are the TR professional’s responsi-
bilities to ensure safe equipment and facilities? 
Providing appropriate equipment and facilities 
that are properly designed and maintained is a 
key legal responsibility. Because clients can 
potentially be classified as invitees, there is a 
legal expectation that clients will be warned of 
known hazards associated with equipment or 
facilities. There is also the duty to warn clients 
of the risks associated with the improper use 
of the equipment. TR programs might con-
sider regularly schedule checks of facilities and 
equipment and subsequent documentation of 
these checks.

Another important responsibility is to re-
strict access to facilities and equipment when 
supervision is not available. Even though it may 
appear that uninvited access should be consid-
ered as trespassing, from a legal perspective 
this may not be the case. The doctrine of attrac-
tive nuisance suggests that children, or individ-
uals who may be considered as child-like, can 
easily be enticed to property that has a feature 
that attracts them to take or use such property.  
Because of this natural enticement, it becomes 
imperative that TR professionals recognize that 
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trespass may not be a legal issue, and there-
fore, must make such property inaccessible. It 
is important to note that the doctrine of attrac-
tive nuisance does not apply to natural entities, 
such as lakes, hills, mountains, or streams, but 
the negligence issue of a reasonable and pru-
dent person should be considered (Hronek et 
al., 2007).  The doctrine of attractive nuisance 
would apply, however, to climbing walls, ropes 
courses, and other TR facilities and equipment 
that might be enticing to children or people 
with illnesses and disabilities.

Conclusion
Understanding the potentials for legal 

problems and the methods to reduce legal ex-
posure is prudent in today’s litigious society. 
This paper provides a brief review of some of 
the legal precedents in public educational and 
recreation literature that have relevance to TR 
professionals; with an emphasize on identify-
ing legal questions and responses that can as-
sist TR practitioners with providing safe, qual-
ity recreation, sport and fitness programs for 
individuals with disabilities. While a number 
of guidelines are provided for TR practitioners 
to consider, reviews of case law from other en-
vironments/venues such as health and rehabili-
tative services or athletic training, occupational 
and physical therapy may be useful to reducing 
risk and enhancing safe and effective TR pro-
gramming. 
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